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IN THE MATTER OF - PRESENTMENT - ;J -
o
GERALD J. COUNCIL,
JUDGE OF THE SUPERIOR COURT
The Advisory Committee on Judicial Conduct (the
“Committee”) hereby presents to the Supreme Court its Findings

and Recommendation in this matter in accordance with Rule 2:15-
15(a) of the New Jersey Court Rules. The Committee’s findings
demonstrate that the charges of inappropriate and unwanted
touching of a court employee that demeaned, Dbelittled and
publicly humiliated that employee, as delineated in the Formal
Complaint against Gerald J. Council, Judge of the Superior Court
(“Respondent”), have Dbeen proven by clear and convincing
‘evidence. In respect of that same court employee, the
Committee’s findings demonstrate that the charges concerning
Respondent’s attempt, on a separate occasion unrelated to the
touching incidents, to silence that employee at the conclusion
of a court proceeding, have not been proven by clear and

convincing evidence.



The Committee’s findings also demonstrate that while the
circumstances relating to Respondent’s use of nicknames when
referring to court personnel, lawyers and court participants
appearing before him, as was charged in the Formal Complaint and
revealed during the Formal Hearing, have been proven by clear
and convincing evidence, that behavior, though inappropriate,
does not constitute conduct for which judicial discipline 1is
warranted by itself or in the aggregate.

As a consequence of these findings, the Committee
recommends Respondent be suspended from the performance of his
judicial duties, without pay, for a period of one month for his
demeaning and offensive touching of a court employee. The
Committee further recommends that the remaining charges against
Respondent be dismissed without the imposition of discipline.

I. PROCEDURAL HISTORY

This matter was initiated with the £filing of an ethics
grievance against Respondent by A.J., a Judiciary employee, on

September 18, 2012.! See Presenter’s Exhibits Volume I at PIl.

'To preserve the privacy interests of the victims in this matter,
of which there were three alleged in the Formal Complaint, and
in accordance with the New Jersey Supreme Court’s directive in
In re Seaman, the Presenter identified the victims in the Formal
Complaint by their initials (i.e. “A.J.”; “D.E. and “R.N.”). 1In
re Seaman 133 N.J. 67, 75 (1993) (directing that “judicial-
disciplinary cases involving . . . activities that humiliate or
degrade those with whom a judge comes into contact, should
preserve the anonymity of the alleged victim.”). We continue
this practice in our Presentment to the Court.




A.J. supplemented her ethics grievance by facsimile dated
December 10, 2012 to which was attached a copy of her letter to
the Honorable Glenn A. Grant, J.A.D., Acting Administrative
Director of the Courts, seeking to appeal His Honor’'s final
determination in respect of A.J.'s Equal Employment
Opportunity/Affirmative Action (“EEO/AA") complaint against
Respondent, the essence of which concerned the same conduct as
is alleged in her ethics grievance.? Id. at P2. A.J., through

her counsel, augmented. her ethics grievance a second time by

2 On April 30, 2012, the Mercer Vicinage EEOQO/AA Officer filed a
complaint on A.J.’s behalf with the Judiciary’s EEO/AA Unit
“alleging that Respondent subjected [her] to discriminatory and
inappropriate treatment based on sexual harassment and
sex/gender, in violation of the Judiciary’s Policy Statement on
Equal Employment Opportunity, Affirmative Action and Anti-
Discrimination (EEO/AA Policy).” See Presenter’s Exhibits Volume
I at P5. Notably, A.J.’s EEO/AA complaint included the instant
allegation that Respondent, on two occasions, touched A.J. in an
inappropriate and demeaning fashion, and on a third occasion
humiliated A.J. by “shushing” her with the palm of his hand held
directly to her face, while both were in the courtroom and in

the presence of a court participant. Id. Investigators under
contract with the Judiciary’s EEQO/AA  Unit conducted a
preliminary and supplemental investigation into A.J.’s

allegations, which collectively spanned more than four months
and included multiple interviews of A.J. and Respondent, as well
as interviews of seventeen Judiciary personnel, some of whom
were interviewed twice. Id. at P8. Following those
investigations, Judge Grant issued a final determination on
November 26, 2012 finding that though the alleged incidents of
touching occurred, neither incident was motivated by A.J.'s
sex/gender and, as such, did not implicate the EEO/AA Policy
provisions on sexual harassment and sex/gender discrimination.
Id. at P5. As to the “shushing” incident, Judge Grant dismissed
that allegation finding that Respondent “had a legitimate
business reason” for the manner in which he interacted with A.J.
on that occasion. Id. at P1, bates label “ACJC0016.”"



letter dated October 8, 2013 to which was attached additional
documentation in support of A.J.’'s claims against Respondent.
Id. at P4.3

In her grievance and supplemental correspondence, A.J.
recounted a series of incidents involving Respondent in which
she contended Respondent demeaned and publicly humiliated her by
touching her inappropriately on two occasions and speaking to
her harshly and in an unprofessional manner on several other
occasions. Id. at Pl thru P4. In respect of the two incidents
of demeaning and offensive touching, A.J. asserted that during
the first such incident Respondent singled her out from among a
group of court employees gathered at a court sponsored event,
placed his hands around her neck and shoulders and directed her
away from her colleagues and out of the event to which she had
been invited, indicating that she had work to do, which A.J.
found humiliating and belittling. Id. at PI1. On the second
occasion, A.J. contended that Respondent “grabbed” her by her
ear and “escorted” her out of a room at the conclusion of a
meeting, in full view of several other individuals, which A.J.

found offensive and demeaning. Ibid.

> In accordance with its longstanding practice, the Committee
withheld consideration of A.J.’'s grievance pending the
resolution of her EEO/AA complaint, as both concerned the same
conduct.



As to the remaining allegations, A.J. recounted several
instances during which she alleged Respondent mistreated her and
caused her to feel harassed and degraded, including one such
incident when Respondent purportedly “shushed” A.J. while
holding the palm of his hand to her face and stating that he did

not want to hear from her. Ibid. This incident is alleged to

have occurred in the courtroom and in the presence of a Drug
Court participant with whom A.J. was having a disagreement.

Ibid. On two other occasions, Respondent 1is alleged to have

either “yelled” at A.J. in the presence of others or been openly
dismissive of her professional opinion, 1leaving her to feel

debased and belittled. Ibid.

The Committee conducted an extensive investigation into
these allegations and, as part of that investigation,
interviewed nine individualg, including A.J.% In addition, the
Committee requested and received Respondent’s written comments
in respect of A.J.’s allegations and collected and reviewed
documentation relevant to those allegations, including the
Judiciary’s EEO/AA Unit’'s dinvestigative file. GSee Presenter’s

Exhibits Volume I at P3, P5 thru P8; see also Presenter’s

4 The vrecord before the Committee does not contain the
transcripts of two of the court employees interviewed during the
course of the Committee’s investigation, though copies of those
transcripts were provided to Respondent in discovery.



Exhibits Volume II at P9; Presenter’s Exhibits Volume III at P10
thru Pl6.

As a consequence of that investigation, the Committee
igsued a Formal Complaint against Respondent on April 1, 2014
charging him with conduct in contravention of Canons 1, 2A and

3A(3) of the Code of Judicial Conduct in several material

respects: (1) demeaning and publicly humiliating A.J. on three
seﬁarate occasiéns - twice by touching her inappropriately in an
effort to remove her from his presence, and once by silencing
her with a “shush” and a hand gesture while both were in the
courtroom and in the presence of a Drug Court participant; and
(2) treating certain court employees discourteously and in an
undignified manner by referring to those employees using
nicknames rather than their given names.

Respondent filed an Answer to the Complaint on May 2, 2014
in which he effectively denied a majority of the factual
allegations contained in the Complaint using conventional
language borrowed from the New Jersey Rules of Court (i.e.
"Regpondent has insufficient information to respond to this
allegation”). R. 4:5-3. Though Respondent indicated an
intention to file an Amended Answer upon receipt of discovery,

no such pleading was ever filed with the Committee. Respondent

denied violating the canons of the Code of Judicial Conduct as

charged in the Complaint.



The Committee convened a Formal Hearing on January 13,
2015, which was subsequently continued for three nonconsecutive
days - January 15, February 5 and February 19, 2015 - until its
conclusion. Respondent appeared, with counsel, and offered
testimony in defense of the charges as well as that of five
witnesses. The Presenter called seven witnesses in support of
the asserted disciplinary charges and one rebuttal witness.
Exhibits were offered by the Presenter and Respondent all of
which were admitted into evidence. See Presenter’s Exhibits

Volumes I thru III; see also R1.

The Presenter and Respondent filed post-hearing briefs with
the Committee on April 16 and April 17, 2015, respectively, both
of which were considered by the Committee. In addition,
Respondent, through his counsel, sought and was granted leave to
supplement his post-hearing brief on April 29, 2015 to include
documentation concerning Respondent’s attendance at “sensitivity
training” in mid-August 2012. See Correspondence from Alan
Dexter Bowman, Esg. to John A. Tonelli, Executive Director,
ACJC, dated April 27, 2015. This training was provided to

Respondent by the Administrative Office of the Courts at the

direction of his Assignment Judge.> Ibid.

5 On August 1, 2012, Judge Grant issued his initial determination
in respect of A.J.’s EEO/AA complaint in which he found the
evidence insufficient to substantiate her c¢laim of sexual
harassment, but sufficient to substantiate her allegations of



After carefully reviewing all of the evidence, the
Committee makes the following findings, supported by clear and
convincing evidence, which form the basis for its
recommendation.

II. FINDINGS
A.

Respondent 1is a member of the Bar of the State of New
Jersey, having been admitted to the practice of law in 1983.
See Formal Complaint and Answer at 1. At all times relevant to
this matter, Respondent served as the Presiding Judge of the
Criminal Division of the Superior Court in the Mercer Vicinage,
a position he continues to hold. Id. at 92. During the
pendency of this matter, Respondent also presided over the
Mercer County Drug Court Program (“Drug Court”), a position he
likewise continues to hold. Id. at {4.

Drug Court 1s a ‘“specialized” court within the Superior
Court structure designed to address nonviolent drug related
cases wutilizing a “team of specially trained court staff,

attorneys, probation officers, substance abuse evaluators and

inappropriate touching. See Presenter’s Exhibits Volume I at P1
at “ACJC0013.” These touching incidents, though not sexual in
nature, “were [as determined by Judge Grant] inappropriate and
contrary to the sex/gender based harassment provisions of the
Judiciary’s Policy Statement.” Id. at “ACJC0018.” Judge Grant
referred Respondent to his Assignment Judge who then referred
him for sensitivity training. Id.



















































































































































